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RECOVERY OF CASH SURRENDER VALUE OF 
POLICY BY INSURED’S TRUSTEE 
IN BANKRUPTCY 


The right of an insured’s trustee in bankruptcy to recover 
the cash surrender value of policies, without the surrender of 
the policies, when neither the beneficiary nor the insured is a 
party to the suit, has been determined by the United States 
Circuit Court of Appeals for the Seventh Circuit in Martin 
v. New York Life Insurance Company ({ 500,262). 


Provisions for Surrender of Policies 


All the policies contained provisions for optional benefits 

upon the condition that the policies be surrendered. Under 

: the optional provisions of the policies the cash surrender value 

Please Route to: was payable upon surrender of the policy within three months 


after default of payment of premiums; and in case of failure 
to surrender the policy the insurance became extended in- 
surance for the face of the policy for such terms as were 
indicated in the policies. 


Disappearance of Insured 


On October 6, 1931, an indictment was returned against the 
insured charging him with embezzlement of funds of a closed 
bank of which he was president. He then disappeared and 
has remained continuously a fugitive from justice, and his 
past and present whereabouts are unknown. The insured was 
adjudicated a ae in involuntary proceedings on De- 
cember 3, 1931, and his trustee in bankruptcy brought the 
instant suit, alleging that he was not in possession of the policy 
— that he suspected that the beneficiary was in possession 
of it. 


Rights of Insurer 


The trustee in bankruptcy could not acquire a greater right 
or interest in the bankrupt’s property than that which be- 
longed to the bankrupt, In other words, the trustee was 
entitled to receive only such sums as were available to the 
bankrupt under the policies at the time of bankruptcy and 
only upon performance of the conditions imposed upon the 
insured. The contractual right of the insurer to receive sur- 
render of the policies as a condition precedent to the paying 
of cash values of policies is not a mere formal requirement, 
but affords substantial protection of the insurer’s interests. 
In this case, if the insured died before the date of bankruptcy, 
his beneficiary, who has also disappeared, is entitled to pay- 
ment of the amounts of the policies. If the policies were 
assigned for value before bankruptcy, and are in the possession 
of the assignee, the insurer is reasonably certain of being 
subjected to litigation, if not to damages. The equities of the 
trustee in bankruptcy do not justify disregarding the con- 
tractual interests of the insurer. 
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% NEGLIGENCE * Fall of "> Gere —As the paint was posing along a 
i cement footway in the rear of the defendant’s place of 
(Other than Automobile) business, an iron screen used to protect the freight elevator 
Sufficiency of Complaint.—A complaint for personal injuries, shaft at the pavement level, slipped and struck the plain- 
alleged to have been negligently inflicted, is insufficient and tiff’s feet, and knocked her to the ground, causing the in- 
demurrable when it fails to sufficiently aver the place or juries complained of. It was proper to grant a non-suit 
location of the injury and facts showing a duty owing by as the evidence was not sufficient to sustain a finding that 
defendant to the injured party at such time and place. the defendant placed the object which caused the injury 
(Alabama Power Co. v. Eladden, Ala. Supreme Ct.)... in the position of peril. (Amnett v. American Stores Co., Pa, 

{ 400,280. Supreme Ct.).. . | 400,290 


Icy Street.—The plaintiff sustained injuries when she fell on an Governmental Agency.—In a suit against the Home Owners’ 
icy street which she alleged to have been caused by the de- Loan Corporation for injuries sustained on premises owned 
fendant sprinkling the street with water in freezing tem- by the government agency, the trial court erred in not sus- 
peratures. The trial judge properly nonsuited the plaintiff taining a plea in abatement, since the defendant was a sub- 
because the evidence showed that at the time of the alleged ordinate branch of the sovereign government of the United 
sprinkling the temperature was above the freezing point. States and was not liable in tort ee the acts of its agents 
(Sivak v. City of New Brunswick, N. J. Ct. of Errors and and employees. (Dudley v. Home Owners’ Loan Corp, 
App.). . .] 400,288. Springfield (Mo.) Ct. of App.)... 400,289. 


Open Cellar Door.—The plaintiff, while descending the icy Railroad’s Liability —Plaintiff’s intestate was killed by one of 
stairs from the defendants’ restaurant, “o> and, in the defendant’s locomotives while working on an overpass 
falling, seized the near cellar door, and pulled it down over the defendant’s railroad. The plaintiff was denied re- 
upon himself, causing severe injuries to his face and teeth. covery, as the decedent was in a position of known peril 
The defendants were charged with negligence in main- near the tracks, and if he had been exercising due care 
taining the doors with a chain rather than a rod but it he would have seen the a in plenty of time 
was held that the plaintiff’s injury was not the result of to remove himself from danger. (Richards v. Reading Co., 
-_ breach of duty by the defendants, but was attributable Pa. Supreme Ct.). . . {| 400,293. 
solely to the plaintiff's own act in slipping on the icy steps. : . ‘ 
(Jacob v. Wilkinson, Pa. Supreme Ct.) . . .§ 400,292. Discovery of Peril—In an action to recover for the death of 

a trespasser killed by being struck by a train, recovery was 

Flashlight Photograph—A commercial photographer was upheld where it appeared that the only logical conclusion 
liable in damages for negligently frightening a performing to be drawn from the evidence was that the trespasser’s 
show horse — causing it to break its leg, rendering it per- peril was actually discovered by those in charge of the 
manently lame, by taking a flashlight picture of the horse train in time, by the exercise of ordinary care, to avoid 
while performing in the ring at a horse show. (Memphis injuring him. (Chesapeake & Ohio Ry. Co. v. Hayes’ Admr,, 
[om Appeal Co. v. Landis, Tenn. Supreme Ct.)... Ky. Ct. of App.)... 400,282. 


Landlord and Tenant.—The plaintiff, a tenant of the defendant, 
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Contributory Negligence.—Where the plaintiff’s intestate went 


sustained injuries when one of her legs plunged through 
a hole in the gallery of the leased premises. The plaintiff 
was barred from recovering because she was contributorily 
negligent in stepping into the hole which she knew to 
exist. (Johnson v. Lucy Realty & Development Co., Inc., 
La. Ct. of App.)...] 400,284 


Owner’s Liability for Employee’s Dog.—An employer. is not 
liable for the death of a person bit by an employee’s dog 
kept on the company’s premises where the employer did 
not know of the presence of the dog and did not authorize 
or require it to be kept on the premises, (Tidal Oil Co. v. 
Forcum, Okla. Supreme Ct.). . . [ 400,286. 


Electrocution.—Plaintiff brought an action to recover damages 
for the death of her husband who was electrocuted when 
he plugged the cord of a lamp into an overhead fixture. 
The doctrine of res ipsa loquitur did not apply to render 
the defendant electric company liable, since the transac- 
tion was not in the exclusive management of the defendant. 
(Norris v. Philadelphia Electric Co., Pa. Supreme Ct.)... 
{ 400,291. 


Municipality’s Liability—The plaintiff, while walking along a 
pathway in the defendant’s municipal airport, sustained in- 
juries when she tripped over a wire near the pathway. A 
demurrer was properly sustained by the trial judge because, 
by statute, the operation of an airport was a governmental 
function, and so no action could be maintained. (Stocker v. 
City of Nashville, Tenn. Supreme Ct.) . . .§ 400,287. 


Electric Winch.—The plaintiff lost two fingers when his hand 
was hit by a knot in a rope being fed into an electric 
winch. The testimony and evidence were sufficient to send 
the question of the plaintiff's alleged contributory negli- 
gence to the jury and he could not be held to have as- 
sumed the risk as a matter of law. (Plisky v. Lehigh Valley 
R. R. Co., N. J. Supreme Ct.). . .§ 400,283. 


through a hole in the fence protecting the right of way, 
climbed over an embankment to take a short-cut to cross 
the defendant’s right of way rather than cross the tracks 
by means of an overhead bridge, the decedent’s own negli- 
gence barred a recovery for damages for his death when 
he was killed by one of defendant’s trains, (Simpkins v. 
Pennsylvania Ratlroad Co., Pa. Supreme Ct.).. .[ 400,294. 


Street Car Company’s Liability—The plaintiff sued for per- 


sonal injuries sustained when he was struck by a street 
car while standing in the street looking upward at a build- 
ing. The case was submitted to the jury under proper in- 
structions and by their verdict they determined that the 
negligence of the plaintiff was not a remote but the proxi- 
mate cause of the accident and that his contributor — 
gence barred a recovery. (DeFries v. Market St. Ry. Co. 
Calif. Dist. Ct. of App.). . .{ 400,285. 


Last Clear Chance.—In an action against a street car company 


for injuries sustained, the plaintiff’s requested instructions 
on the doctrine of last clear chance were properly refused 
since they were defective in that they did not require that 
either the peril of the plaintiff be inescapable, or that she 
be oblivious to it. (Stewart v. Capital Transit Co., U. S. Ct 
of App., D. of C.)...4 400,279. 


*% LIFE x 


Misstatement of Age.—The plaintiff insurers sought reforma- 


tion of several life policies as to the age of the insured, 
alleging that he was several years older than he represente 
himself to be. Lodge records, War Department records 
and naturalization files were held to be of insufficient ev!- 
dentiary value to overcome the insured’s testimony as to 
the date of his birth, and reformation of the policies was 
denied. (Metropolitan Life Ins. Co. v. Kanter, N. J. Ch. Ct. 
.. 500,255. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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jability for Damages.—A local mutual aid association in 
Texas does not come under the purview of the law gov- 
erning life or health insurance companies which imposes a 
penalty for failure to perform specified acts. (Houston Life 
Insurance Co. v. Dabbs, Tex. Supreme Ct.) . . .[ 500,258. 


Pre-existing Illness.—Insured, afflicted with arterio-sclerosis, 
died from a fall sustained as she descended a flight of stairs. 
Whether the fall resulted from her tripping on the steps, 
or was occasioned by an attack of dizziness incidental to 
her affliction, was a question for the jury’s consideration. 
Moreover, the fact that death might have resulted from 
an aggravation of the pre-existing disease, was held not to 
bar a recovery for accidental death. (Kelly v. Prudential 
Ins. Co. of America, Pa. Supreme Ct.) . . .] 500,260. 


Issues Raised by the Pleadings.—A complaint upon a life in- 
surance policy that shows payment of the premium, validity 
of the policy and compliance with every term and covenant, 
raises sufficient issues of fact to constitute a good pleading. 
(Morford v. California-Western States Life Insurance Co., 
Ore, Supreme Ct.)...{/ 500,257. 


Proofs of Loss.—Plaintiff’s delay for almost eight years in 
filing proofs of loss was held to defeat her recovery on a 
life insurance policy. Her plea that the statute of limita- 
tions was tolled by her coverture, as well as her plea of 
ignorance, was held to be untenable. (Connecticut General 
Life Ins. Co. v. Babin, Tex. Ct. of Civ. App.) . . .] 500,259. 


Equitable Claim of Attorney in Interpleader Suit.—An attor- 
ney hired on a contingent basis by an administratrix to 
enforce her claim against an insurance company on a life 
insurance policy is entitled, as the equitable owner, to part 
of the proceeds of the policy involved in an interpleader 
suit. (Mutual Life Insurance Co. v. Collier, Ore. Supreme 
Ct.). . .7 500,247. 


Waiver—Insured’s fraternal life policy was suspended for 
nonpayment of monthly dues. Shortly prior to his death, 
the amount in arrears was accepted by the local agent, but 
was refused by the supreme council. Acceptance by the 
agent was held to create no estoppel on defendant, since 
the agent had no authority to waive the forfeiture and this 
fact was known to the insured. (Killian v. Conselho da 
Uniao Portugueza do Estado da California, Cal. Dist. Ct. of 
App.) . . . 500,254. 


War Risk Insurance.—The veteran converted his war risk 
term policy into a twenty year endowment policy on De- 
cember 31, 1920. In his claim for disability benefits it was 
held that he had no right to benefits subsequent to Decem- 
ber 31, 1920, since the converted policy was satisfied by 
his surrender of it. (Denny v. United States, U. S.C. C. A,, 
7th C.)...9 500,253. 


Free-policy Clause.—The policy in suit contained a free-policy 
clause providing for paid-up insurance after premiums had 
been fully paid for three years. A statutory clause pro- 
vided for extended insurance after three years. It was held 
that the statutory clause superseded the policy clause, and 
plaintiff was denied a recovery since the insured did not die 
within the period of extended insurance. (Walls v. Metro- 
politan Life Ins. Co., St. Louis (Mo.) Ct. of App.) . . .{] 500,246. 


Accidental Death.—Insured received a blow on his chest which, 
combined with his heart condition, caused his death. Ina 
suit based on the theory of accidental death, it was held 
that the trial court erred in its charge to the jury, partly 
because it failed to emphasize the function of the policy 
word “disease” as applied to conditions of senescence. 
Furthermore, the jury was allowed to infer a causal con- 
nection between the accident and a vague bruise on in- 
sured’s chest, from the testimony of a doctor who performed 
an autopsy twenty days after the accident. (Aetna Life 
Ins. Co. v. Young, U. S. C. C. A., 3rd C.).. . 500,250. 
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Typhoid Fever.—Recovery of double indemnity was allowed 

for death resulting from typhoid fever. On writ of cer- 
tiorari, the appellate court refused to pass upon the ques- 
tion as to whether or not the death resulted from accidental 
means, but held that death resulting from typhoid fever 
was within the clause excluding death from disease. (State 
ex rel. Prudential Ins. Co. of America v. Shain, Mo, Supreme 
Ct.) . . . 500,249, 


Testimony.—In a suit on a war risk policy, it was held that 
certain portions of a document which qualified, explained 
or contradicted other portions of the same document intro- 
duced by the adverse party, were admissible in evidence. 
(Cox v. United States of America, U. S. C. C. A., 7th C.)... 
{ 500,264. 


Recovery of Premiums Paid.—A recovery was denied on a 
life insurance policy because of misrepresentations made 
by insured in her application for insurance. On rehearing, 
the judgment was modified so as to allow the plaintiff the 
amount of premiums paid, which the insurer had failed to 
tender _ to the time the suit was filed. (Betancourt v. 
Logia Suprema de la Alianza Hispana-Americana, Ariz. Su- 
preme Ct.).. . 500,252. 


Change of Beneficiary.—The insured sought to recover the 
cash surrender value of his policy, which provided that 
insured waived the right to change or revoke the designa- 
tion of beneficiaries until he attained the age of thirty-five. 
His lawful child or children were designated as benefi- 
ciaries. Because he was not thirty-five years of age he was 
denied the right to revoke his designation, although he was 
unmarried and had no children. (Wood v. Northwestern 
Mut. Life Ins. Co., N. J. Supreme Ct.).. . 500,256. 


Effective Date.—A group policy provided that additional in- 
surance should become effective from the date of approval 
of the application. Consequently, where the application 
was approved and the policy issued, but not delivered be- 
fore the insured’s death, it was held that the contract was 
completed before the death of the insured. (Malone v. 
Protective Life Ins. Co., Ala. Supreme Ct.) . ..] 500,239. 


Cancellation of Indebtedness as Payment of Premium.—An in- 
surance company assented to payment of a single premium 
life insurance policy by approving the cancellation of an 
indebtedness owed to the insured by an agency insurer 
employed by the insurance company to represent it, and 
by the subsequent adjustment of accounts between the in- 
surance company and the agency insurer with respect to 
the transaction. (Union States Life Insurance Co. v. Bernert, 
Ore. Supreme Ct.). . .§ 500,248 


Recollection.—On the question of whether or not the insured 
was accidentally or intentionally shot by his son, a ste- 
nographer called to testify as to statements made by the 
son when questioned by the prosecutor was not allowed to 
testify. Since she could only answer questions by refer- 
ence to her notes, she had no recollection to refresh, and 
her notes themselves could not be introduced since no 
foundation was laid as to their accuracy and correctness. 
(Preston v. Metropolitan Life Ins. Co., Wash. Supreme Ct.) 
.. - 500,251. 


Reinsurance Agreement.—Pursuant to a treaty of reinsurance, 
the A insurance company executed a bill of sale to the B 
insurance company, when the A company became insolvent. 
Under the bill of sale, all the assets were conveyed to the 
B company, which assumed all liabilities. Thereafter the 
B company became insolvent. A suit by the insurance 
commissioner against the receivers of B company to re- 
cover the assets transferred, on the theory of a fraudulent 
conveyance, was dismissed for want of equity. (Taggart v. 
Keim, U. S. C. C. A, 3rd C.)...9 500,263. 


Insurance Trust.—The beneficiary of an insurance trust who 
murders the settlor, is barred from a recovery under the 
common law principle that a person will not be permitted 
to profit by his own wrong, particularly by his own crime. 
(Estate of Greifer, Pa. Supreme Ct.) .. 4 261. 
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Truck Backing Up.—Judgment was for defendant in an action 
by a guest for injuries sustained when defendant’s truck 
backed into the car in which she was riding. (Alture v. 
2061 Bryant Ave. Corp., N. Y. App. Div.).. .] 700,740. 


Newspaper Route.——One who contracts with a publishing 
company to deliver its paper over a certain route is an in- 
dependent contractor if the company does not exercise 
control over the manner in which the work is done. The 
company is not liable for the negligence of such a person. 
(Greening v. Gazette Printing Co., Mont. Supreme Ct.)... 
{ 700,750. 


Scope of Employment.—The accident in which plaintiff was 
injured was caused by the gross negligence of the defend- 
ant’s son who covered a paper route for the defendant 
publishing company. At the time he was on his way to a 
company meeting, Judgment was entered against both de- 
fendants, the court finding that the boy was an employee 
of the company. (Gallaher v. Ricketts, La. Ct. App.) 
... 700,736. 


Exclusion Clause in Policy.—Where a liability policy covering 
rented cars provided that it was not to cover injuries to 
persons riding in or upon such cars, a plaintiff who was 
injured while being driven to her home in a car rented by 
defendant may not recover from the insurer. (Topkis v. 
Rosenzweig, Pa. Supreme Ct.) . . .{ 700,757. 


Statute Construed.—Under statute providing that proof of 
registration of vehicle in defendant’s name raises prima 
facie evidence that defendant was wholly responsible for 
the conduct of the operator thereof, plaintiff is not re- 
quired to otherwise prove the owner’s responsibility unless 
rebuttal evidence is introduced. (Gemma v. Rotondo, R. I. 
Supreme Ct.)...{ 700,761. 


Guest’s Exercise of Care.—Plaintiff was injured when the car 
in which she was riding as a guest got out of control, due 
to the defective condition of the road maintained by de- 
fendant. The court affirmed a judgment in her favor 
holding that she was not bound to exercise the same degree 
of care as was the driver of the car. (Riley v. City of Phila- 
delphia, Pa. Supreme Ct.) . . . J 700,759. 


Guests’ Actions for Damages.—Where it was shown that de- 
fendant’s car, in which plaintiffs were riding, slid into a 
slight ditch when the driver pulled over to the side to avoid 
a cow which had appeared in the road, but was easily re- 
trieved therefrom, plaintiffs could not recover damages 
based on the alleged negligent operation of the car, (Bolins 
v. Hughes, Tenn. Supreme Ct.). . . J 700,743. 


Car Running Off Road—Complaint by a passenger in a car 
for injuries sustained when the car went into the ditch as 
a result of the driver’s turning to the right as another car 
passed was dismissed. (Levenson v. Tamarach Holding Co. 
Inc., N. Y. App. Div.) . . .{ 700,739. 


Rock “Pinched” by Automobile Tire.—Plaintiff failed to show 
that defendant was negligent in causing rock to be pinched 
by a tire on his automobile and thrown into the air so as 
to strike her. No recovery for injury so sustained may be 
had. (Curtis v. LaFranca, La. Ct. App.)...9 700,748. 


Car Backing Out of Driveway.—Plaintiff’s husband was run 
over by defendant’s automobile which she was backing out 
of the driveway alongside of her house, Judgment for 
plaintiff was reversed because of instructions in conflict 
with those approved by the higher court. (State ex rel. 
Brosnahan v. Shain, Mo. Supreme Ct.)...§ 700,751. 


Right Angle Collision.—Failure to keep a proper lookout for 
crossing traffic as one approaches an intersection consti- 
tutes contributory negligence as a matter of law. (Jaski 
v. West Park Daily Cleaners and Dyers, Inc., Pa. Supreme 
Ct.).. .§ 700,754. 


April 11, 


Rear-end Collision—Where no evidence is introduced to ¢ 
tain the contention of plaintiff that defendant was negligen 
in allowing its trucks to be parked on a highway witho 
proper signals or warnings, plaintiff may not recover 
the death of her husband which occurred when the milk 
truck he was driving crashed into the rear of the last of 
the fleet of trucks. (Hutchinson v. Follmer Trucking Co, 
Pa. Supreme Ct.).. . {| 700,756. 4 


Four Car Collision.—Plaintiff was a guest in the second 
three cars which were proceeding down the street in 
same direction when the first stopped suddenly, withoug 
warning. The second hit the first, turned over and wag 
then hit by the truck following, said truck colliding wi ' 
another truck coming from the other direction. The seq 


ond car burst into flames and plaintiff was burned. Jud | 
ment against appellant was affirmed. 
Pa. Supreme Ct.)...{ 700,758. 


Wrongful Death.—Plaintiff was allowed to recover in equit 7 
against the insurer for the wrongful death of her husband 
where the judgment obtained in another state against the 


(Yeats, 


(Mansur v. Josephse i 


driver of the car was discharged in bankruptcy. 
Ex’rx v. Dodson, Mo. Supreme Ct.) . . . | 700,746. 


Child Darting into Street—Question of negligence was held 
properly submitted to the jury where it was shown that) 
the view at the place at which the deceased child rag” 
out into the street was unobstructed, and that the driver’ 
of the truck which hit her might have avoided the accident” 
by keeping a proper lookout. (Hale-Halsell Co. v. Webby 
Okla. Supreme Ct.).. . 700,752. { 


Truck Stopped on Highway.—When a fuse on defendant's 
truck blew out, causing all the lights to fail, the driver” 
stopped the truck on the highway, not knowing whether 
he could safely pull onto the shoulder. Before he could 
place his flares a car approached from the rear and crashed 
into the truck. Plaintiffs were occupants of this car. The 
court found that there was no negligence on the part of 
the truck driver and affirmed judgments for defendant 
(Beach v. Union Brewing Corp., La. Ct. App.) . . . J 700,738 


Truck in Middle of Road.—Driver of car was not guilty of” 
contributory negligence as a matter of law because he was 
unable to stop his car in time to avoid a collision with dey 
fendant’s truck which was proceeding in the middle of the | 
road, the truck not having come into view until after) 
plaintiff had rounded a curve in the road. (Long v. Pennsyk 
vania Truck Lines, Inc., Pa. Supreme Ct.). ..] 700,755. ; 


Fall from Truck.—Finding of Workmen’s Compensation Ba 
reau that injuries sustained by petitioner when he fell, of 
was thrown, from defendant’s truck were the sole cause of 
permanent disability was reversed. (Townsend v. Borough’ 
of Hopatcong, N. J. Sup. Ct.)...§ 700,735. 


Declaration Against Interest—After plaintiff's husband had” 
been struck by defendant’s car, which skidded on the icy” 
road, he said that the defendant could not help what 
happened. This statement was admissible in evidencé™ 
since it is an admission against interest and contradicts” 
plaintiff’s statement of a cause of action. (Rudisill © 
Cordes, Pa. Supreme Ct.) ... 700,753. 


Children in Courtroom.—The presence of plaintiff's two chil” 
dren in the courtroom during a trial for personal injuries 
sustained by plaintiff when she was thrown from her caf 
when it collided with defendant’s truck, was held to be 80 
prejudicial as to warrant the reversal of a judgment for 
plaintiff. (Western Truck Lines, Ltd. v. Berry, Ariz. Supreme 
Ct.) . . .§ 700,747. 


Replevy Bond.—Where a wife filed a replevy bond to release 
an attachment against her car which was being driven by 
her husband when he ran into and injured plaintiff, a 
there was no showing that the wife was responsible for 
any judgments obtained against her husband, the plain 
had no recourse under the bond, (Sanford v, Acklen, Tenm 
Sup. Ct.). . . 700,742. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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